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Department of Justice § 75.8 

12-point type or no smaller than the 
second-largest typeface on the mate-
rial and in a color that clearly con-
trasts with the background color of the 
material. For any electronic or other 
display of the notice that is limited in 
time, the notice must be displayed for 
a sufficient duration and of a sufficient 
size to be capable of being read by the 
average viewer. 

(f) If the producer contracts with a 
non-employee custodian of records to 
serve as the person responsible for 
maintaining his records, the statement 
shall contain the name and business 
address of that custodian and may con-
tain that information in lieu of the in-
formation required in paragraphs (b)(3) 
and (c) of this section. 

[Order No. 2765–2005, 70 FR 29619, May 24, 2005, 
as amended at 73 FR 77470, Dec. 18, 2008] 

§ 75.7 Exemption statement. 
(a) Any producer of any book, maga-

zine, periodical, film, videotape, 
digitally- or computer-manipulated 
image, digital image, picture, or other 
matter may cause to be affixed to 
every copy of the matter a statement 
attesting that the matter is not cov-
ered by the record-keeping require-
ments of 18 U.S.C. 2257(a)–(c) or 18 
U.S.C. 2257A(a)–(c), as applicable, and 
of this part if: 

(1) The matter contains visual depic-
tions of actual sexually explicit con-
duct made only before July 3, 1995, or 
was last produced, manufactured, pub-
lished, duplicated, reproduced, or re-
issued before July 3, 1995. Where the 
matter consists of a compilation of 
separate primarily produced depic-
tions, the entirety of the conduct de-
picted was produced prior to July 3, 
1995, regardless of the date of sec-
ondary production; 

(2) The matter contains only visual 
depictions of simulated sexually ex-
plicit conduct or of actual sexually ex-
plicit conduct limited to lascivious ex-
hibition of the genitals or pubic area of 
any person, made before March 18, 2009; 

(3) The matter contains only some 
combination of the visual depictions 
described in paragraphs (a)(1) and (a)(2) 
of this section. 

(b) If the primary producer and the 
secondary producer are different enti-
ties, the primary producer may certify 

to the secondary producer that the vis-
ual depictions in the matter satisfy the 
standards under paragraphs (a)(1) 
through (a)(3) of this section. The sec-
ondary producer may then cause to be 
affixed to every copy of the matter a 
statement attesting that the matter is 
not covered by the record-keeping re-
quirements of 18 U.S.C. 2257(a)–(c) or 18 
U.S.C. 2257A(a)–(c), as applicable, and 
of this part. 

[73 FR 77471, Dec. 18, 2008] 

§ 75.8 Location of the statement. 

(a) All books, magazines, and periodi-
cals shall contain the statement re-
quired in § 75.6 or suggested in § 75.7 ei-
ther on the first page that appears 
after the front cover or on the page on 
which copyright information appears. 

(b) In any film or videotape which 
contains end credits for the production, 
direction, distribution, or other activ-
ity in connection with the film or vid-
eotape, the statement referred to in 
§ 75.6 or § 75.7 shall be presented at the 
end of the end titles or final credits 
and shall be displayed for a sufficient 
duration to be capable of being read by 
the average viewer. 

(c) Any other film or videotape shall 
contain the required statement within 
one minute from the start of the film 
or videotape, and before the opening 
scene, and shall display the statement 
for a sufficient duration to be read by 
the average viewer. 

(d) A computer site or service or Web 
address containing a digitally- or com-
puter-manipulated image, digital 
image, or picture shall contain the re-
quired statement on every page of a 
Web site on which a visual depiction of 
an actual human being engaged in ac-
tual or simulated sexually explicit con-
duct appears. Such computer site or 
service or Web address may choose to 
display the required statement in a 
separate window that opens upon the 
viewer’s clicking or mousing-over a 
hypertext link that states, ‘‘18 U.S.C. 
2257 [and/or 2257A, as appropriate] 
Record-Keeping Requirements Compli-
ance Statement.’’ 

(e) For purpose of this section, a dig-
ital video disc (DVD) containing mul-
tiple depictions is a single matter for 
which the statement may be located in 
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a single place covering all depictions 
on the DVD. 

(f) For all other categories not other-
wise mentioned in this section, the 
statement is to be prominently dis-
played consistent with the manner of 
display required for the aforemen-
tioned categories. 

[Order No. 2765–2005, 70 FR 29619, May 24, 2005, 
as amended at 73 FR 77471, Dec. 18, 2008] 

§ 75.9 Certification of records. 
(a) In general. The provisions of §§ 75.2 

through 75.8 shall not apply to a visual 
depiction of actual sexually explicit 
conduct constituting lascivious exhi-
bition of the genitals or pubic area of a 
person or to a visual depiction of simu-
lated sexually explicit conduct if all of 
the following requirements are met: 

(1) The visual depiction is intended 
for commercial distribution; 

(2) The visual depiction is created as 
a part of a commercial enterprise; 

(3) Either— 
(i) The visual depiction is not pro-

duced, marketed or made available in 
circumstances such that an ordinary 
person would conclude that the matter 
contains a visual depiction that is 
child pornography as defined in 18 
U.S.C. 2256(8), or, 

(ii) The visual depiction is subject to 
regulation by the Federal Communica-
tions Commission acting in its capac-
ity to enforce 18 U.S.C. 1464 regarding 
the broadcast of obscene, indecent, or 
profane programming; and 

(4) The producer of the visual depic-
tion certifies to the Attorney General 
that he regularly and in the normal 
course of business collects and main-
tains individually identifiable informa-
tion regarding all performers, includ-
ing minor performers, employed by 
that person, pursuant to Federal and 
State tax, labor, and other laws, labor 
agreements, or otherwise pursuant to 
industry standards, where such infor-
mation includes the name, address, and 
date of birth of the performer. (A pro-
ducer of materials depicting sexually 
explicit conduct not covered by the 
certification regime is not disqualified 
from using the certification regime for 
materials covered by the certification 
regime.) 

(b) Form of certification. The certifi-
cation shall take the form of a letter 

addressed to the Attorney General 
signed either by the chief executive of-
ficer or another executive officer of the 
entity making the certification, or in 
the event the entity does not have a 
chief executive officer or other execu-
tive officer, the senior manager respon-
sible for overseeing the entity’s activi-
ties. 

(c) Content of certification. The certifi-
cation shall contain the following: 

(1) A statement setting out the basis 
under 18 U.S.C. 2257A and this part 
under which the certifying entity and 
any sub-entities, if applicable, are per-
mitted to avail themselves of this ex-
emption, and basic evidence justifying 
that basis. 

(2) The following statement: ‘‘I here-
by certify that [name of entity] [and 
all sub-entities listed in this letter] 
regularly and in the normal course of 
business collect and maintain individ-
ually identifiable information regard-
ing all performers employed by [name 
of entity]’’; and 

(3) If applicable because the visual 
depictions at issue were produced out-
side the United States, the statement 
that: ‘‘I hereby certify that the foreign 
producers of the visual depictions pro-
duced by [name of entity] either col-
lect and maintain the records required 
by sections 2257 and 2257A of title 18 of 
the U.S. Code, or have certified to the 
Attorney General that they collect and 
maintain individually identifiable in-
formation regarding all performers, in-
cluding minor performers, employed by 
that person, pursuant to tax, labor, and 
other laws, labor agreements, or other-
wise pursuant to industry standards, 
where such information includes the 
name, address, and date of birth of the 
performer, in accordance with 28 CFR 
part 75; and [name of entity] has copies 
of those records or certifications.’’ The 
producer may provide the following 
statement instead: ‘‘I hereby certify 
that with respect to foreign primary 
producers who do not either collect and 
maintain the records required by sec-
tions 2257 and 2257A of title 18 of the 
U.S. Code, or certify to the Attorney 
General that they collect and maintain 
individually identifiable information 
regarding all performers, including 
minor performers, whom they employ 
pursuant to tax, labor, or other laws, 
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